United States Court of Appeals,
El eventh Gircuit.
No. 95-2175.
Wl liam Stephen HALL, Plaintiff-Appellant,
V.
U. S. DEPARTMENT VETERANS AFFAI RS, Defendant - Appell ee.
June 13, 1996.

Appeal from the United States District Court for the Mddle
District of Florida. (No. 94-1751-ClV-T-21A), Ralph W N mmons,
Jr., Judge.

Bef ore HATCHETT, Gircuit Judge, HENDERSON, Senior G rcuit Judge,
and MLLS, District Judge.

PER CURI AM

This is an appeal from the judgnment of the United States
District Court for the Mddle District of Florida dismssing
W liamStephen Hall's conpl ai nt agai nst the Departnent of Veterans
Affairs ("Departnent™) for |ack of subject matter jurisdiction. W
affirm

| . BACKGROUND

Hall is a recipient of veterans' disability benefits and a
Florida state prisoner. On Cctober 3, 1994, he filed this action
pro se. He alleged that on May 10, 1994, he was notified by the
Departnment that, effective Cctober 21, 1991, his benefits were
reduced to $80.00 per nonth in conpliance with 38 CF. R § 3. 665,
whi ch requires that disability conpensation be di m nished during

periods of incarceration for felony convictions in excess of sixty

"Honorable Richard MIls, US. District Judge for the
Central District of Illinois, sitting by designation.



days.! Hall alleged further that, due to overpayments nmade to him
during his inprisonnment, the Departnment sought the return of
$15,896.66 previously paid as benefits. He claimed that the
reduction in benefits constituted a tort in violation of numerous
provisions of the constitution. In his prayer for relief he
requested that the court "inform[the Departnment] that 38 CFR 3. 665

is contra to the U S. Constitution and thus nust be repeal ed and

'Section 3.665 was pronul gated to inplement the provisions
of 38 U S.C. 8§ 5313. See 38 U.S.C. 8§ 501 (authorizing the
Secretary of Veterans Affairs to prescribe rules and regul ations
necessary to carry out the |laws adm nistered by the Departnent).
The statute states, in relevant part:

(a)(1l) To the extent provided in subsection (d) of
this section, any person who is entitled to
conpensation ... and who is incarcerated in a Federal,
State, or local penal institution for a period in
excess of sixty days for conviction of a felony shal
not be paid such conpensation ... for the period
begi nning on the sixty-first day of such incarceration
and ending on the day such incarceration ends, in an
amount that exceeds—

(A) in the case of a veteran wth a

servi ce-connected disability rated at 20 percent
or nore, the rate of conpensati on payabl e under
section 1114(a) of this title; or

(B) in the case of a veteran wth a
servi ce-connected disability not rated at 20

percent or nore ... one-half of the rate of
conpensati on payabl e under section 1114(a) of this
title.

38 U.S.C. § 5313(a)(1). The regulation provides in part:

(a) Ceneral. Any person specified in paragraph
(c) of this section who is incarcerated in a Federal,
State or local penal institution in excess of 60 days
for conviction of a felony shall not be paid
conpensation ... in excess of the amount specified in
par agraph (d) of this section beginning on the 61st day
of incarceration.

38 C.F.R § 3.665(a).



all nmoney owe [sic] plaintiff for his injury's [sic] nust be repaid
in full. Thus issue a cease and desist order."” (Rl-1, Conplaint
at 4) (capitalization altered).

Prior to service of process on the defendant, the district
court sua sponte dism ssed the conplaint for | ack of subject matter
jurisdiction under authority of 38 U S.C. 8§ 511(a), which vests
deci sions affecting veterans' benefits in the Secretary of Veterans
Affairs ("Secretary").? Hall then filed this appeal pro se. This
court subsequently appointed counsel to represent him and the
Department entered an appearance. The case has now been fully
bri efed and argued.

1. STANDARD OF REVI EW

The propriety of the district court's dismssal of the
conplaint for lack of subject matter jurisdiction is a question of
| aw whi ch we revi ew de novo. Tapscott v. MS Dealer Serv. Corp.,77
F. 3d 1353, 1356 (11th G r.1996). Because the case was disni ssed on
the basis of the conplaint, we nust look to the face of that
pl eadi ng to determ ne whet her subject matter jurisdiction existed,
considering the all egati ons contained therein as true. Sea Vessel,
Inc. v. Reyes, 23 F.3d 345, 347 (11th G r.1994).

[11. DI SCUSSI ON

’Section 511(a) specifies:

(a) The Secretary shall decide all questions of
| aw and fact necessary to a decision by the Secretary
under a law that affects the provision of benefits by
the Secretary to veterans or the dependents or
survivors of veterans. Subject to subsection (b), the
deci sion of the Secretary as to any such question shal
be final and conclusive and may not be reviewed by any
other official or by any court, whether by an action in
t he nature of mandanus or ot herw se.



Hal | urges that subject matter jurisdiction was present
because the conplaint raised a constitutional attack on the
validity of 38 US C 8§ 5313 as well as the inplenenting
regul ation, 38 C.F.R 8 3.665. See supra note 1. He contends that
the statutory challenge was cognizable in the district court,
citing, inter alia, Johnson v. Robison, 415 U S. 361, 94 S C.
1160, 39 L.Ed.2d 389 (1974). The Departnent agrees that if Hall
sought to overturn the statute, the district court would have
jurisdiction. The Departnent maintains, however, that he attacked
only the regulation, not the statute, and that, under 38 U S.C. 8§
502, such chal | enges nust be brought in the United States Court of
Appeals for the Federal GCircuit,® or in accordance with the
Veterans' Judicial Review Act, Pub.L. No. 100-687, 102 Stat. 4105
(1988) ("VJRA").

In Johnson, the Court construed the jurisdictional
inplications of 38 U S.C. § 211(a), the precursor to § 511(a). *
The Court held that while 8 211(a) insulated fromjudicial review

%Section 502 directs that judicial review of rules and
regul ati ons promul gated by the Secretary "shall be in accordance
with chapter 7 of title 5 and may be sought only in the United
States Court of Appeals for the Federal Crcuit.” It does not
address court scrutiny of veterans' benefits |egislation.

‘Like § 511(a), § 211(a) provided that

"the decisions of the Adm nistrator on any question of
| aw or fact under any |aw adm nistered by the Veterans
Adm ni stration providing benefits for veterans ..

shal |l be final and conclusive and no other official or
any court of the United States shall have power or
jurisdiction to review any such decision by an action
in the nature of mandanus or otherw se."

Johnson, 415 U.S. at 365 n. 5, 94 S.C. at 1164 n. 5, 39
L. Ed.2d at 396 n. 5 (quoting 8 211(a)).



decisions of the Admnistrator of Veterans Affairs (now, the
Secretary) in the interpretation or application of a statute
governing veterans' benefits, it did not preclude the district
courts fromentertaining facial constitutional challenges to acts
of Congress affecting benefits. Johnson, 415 U. S. at 366-74, 94
S.C. at 1165-69, 39 L.Ed.2d at 397-401.

On  Novenber 18, 1988, Congress enacted the VJRA It
stipulates that determ nations of the Secretary nmay be appeal ed to
t he Board of Veterans' Appeals ("Board"), whose ruling becones the
final decision of the Secretary. 38 U S.C. 8§ 7104(a). Decisions
of the Board may then be reviewed exclusively by the United States
Court of Veterans Appeals, an Article |I court established by the
VJRA.® 38 U.S.C. 8§ 7251, 7252(a), 7266(a). Decisions of the
Court of Veterans Appeals are in turn appeal able solely to the
United States Court of Appeals for the Federal GCrcuit, 38 U S C
§ 7292(a), which has "exclusive jurisdiction to review and deci de
any challenge to the validity of any statute or regul ation or any
interpretation thereof ... and to interpret constitutional and
statutory provisions, to the extent presented and necessary to a
decision." 38 U S.C. § 7292(c). ® See also Zuspann v. Brown, 60
F. 3d 1156, 1158-59 (5th G r.1995), cert. denied, --- U S ----, 116
S.C. 909, 133 L.Ed.2d 841 (1996). The judgnent of the Federa
Crcuit Court of Appeals is then subject to review by the United
States Suprenme Court by wit of certiorari. 38 US.C 8§ 7292(c).

*nly a claimant may seek review of a decision of the Board.
38 U S.C. § 7252(a).

®Both the cl ai mant and the Secretary may appeal to the
Federal Circuit Court of Appeals. 38 U S C § 7292(a).



Thus, under the statutory schene, judicial review of a
particular application of the law nade by the Secretary wth
respect to a veteran's entitlenent to benefits may be had only by
appealing to the Board, then to the Court of Veterans Appeals, the
Federal GCircuit Court of Appeals and the Suprene Court. Faci a
constitutional attacks on regul ati ons pronul gated by the Secretary
may be pursued in one of two ways—either in accordance with the
procedure set forth in the VIRA or directly in the Federal Circuit
Court of Appeals as permtted by 38 U S.C. 8§ 502. See Barton F.
Stichman, The Veterans' Judicial Review Act of 1988: Congr ess
I ntroduces Courts and Attorneys to Veterans' Benefits Proceedi ngs,
41 Admi n.L.Rev. 365, 392-93 (1989).

In the wake of the VIJRA, the vitality of the Johnson hol ding
with respect to the jurisdiction of the district courts to
entertain facial constitutional attacks on veterans' benefits
| egi sl ation (as opposed to the inplenenting rules and regul ati ons)
is debatable. The United States Court of Appeals for the Second
Crcuit has squarely held that the jurisdiction of the district
courts continues to extend to such constitutional questions. See
Di sabled Am Veterans v. United States Dep't of Veterans Affairs,
962 F.2d 136, 140-41 (2d Gir.1992); Larrabee v. Derw nski, 968
F.2d 1497, 1501 (2d G r.1992). |InZuspann, the Fifth Crcuit Court
of Appeals also indicated, albeit in dicta, that, despite the VIRA
facial constitutional challenges nmay be maintained in the district
courts. Zuspann, 60 F.3d at 1158-59. The Eighth Crcuit Court of
Appeal s appears to have taken a different viewin H cks v. Veterans

Admn., 961 F.2d 1367 (8th G r.1992). Although Hicks did not



involve a facial constitutional attack on a statute affecting
veterans' benefits, it did concern a constitutional claimthat the
plaintiff's veterans' benefits were reduced in retaliation for
havi ng exercised his First Amendnent rights. Id. at 1368. The
appellate court held that the district court |acked jurisdiction
over this constitutional issue, finding that all questions of |aw
and fact necessary to a decision by the Secretary under a |aw
affecting veterans' benefits, including constitutional questions,
fall within the purview of the VIJRA and its exclusive judicial
review provisions. |d. at 1369-70.

Because the face of the conplaint in the present case did not
specify that a statute was under constitutional attack, we need not
deci de whet her Johnson remains good |law after the VIJRA. W are
m ndful that pro se conplaints are held "to |ess stringent
standards than formal pleadings drafted by | awers." Hai nes v.
Kerner, 404 U.S. 519, 520, 92 S.Ct. 594, 596, 30 L.Ed.2d 652, 654
(1972). Neverthel ess, there is no question that Hall sought to
overturn 38 CF.R 8 3.665 a regulation promulgated by the
Secretary. The district court |lacked jurisdiction over this
guestion of law. Aside fromthe avenue of revi ew made possi bl e by
the VJRA judicial scrutiny of the regulation is available
exclusively in the Federal Crcuit Court of Appeals in accordance
with 38 U S.C. 8§ 502. Mreover, Hall clearly sought to reverse the
Secretary's application of the law as it affected him This, he
could do, only by followi ng the procedure required by the VJIRA

| V. CONCLUSI ON

Accordingly, for the foregoi ng reasons, we AFFI RMt he j udgnent



of the district court dismssing the conplaint for [lack of

jurisdiction.



